Where the Secretary charges an operator with an ordinary violation
under section 104(a) of the 1977 Act, and accompanies that charge with
special findings, the Commission's position is now clear:  The validity of
the special findings is fully in issue in a subsequent penalty proceeding.
Cement Division, National Gypsum Company, 3 FMSHRC 822 (1981).  This should
not be surprising, since it has long been accepted doctrine that the
existence of the underlying violation may be tested in an operator's
challenge to a later-filed penalty proceeding, z/

Where special findings are attached to a withdrawal order under
104(d)(l) or 104(d)(2), however, the results are not so clear.  One line of
cases arising under the 1969 Coal Act holds that the validity of a
withdrawal order is never in issue in a penalty proceeding based upon the
occurrence which gave rise to the order.  The present Commission in Wolf
Creek Collieries Co., March 26, 1979, Docket No, PIKE 78-70-P, in following
the holdings of its predecessor, the Interior Board of Mine Operations
Appeals, put it this way:

The Board consistently held that the validity of
a withdrawal order is not an issue in a penalty
proceeding under section 109 and that it is error
to vacate an order in such a penalty proceeding, 2J

To my knowledge neither the old Board nor the present Commission has
dealt squarely with the question of how this principle affects possible
rights to question special findings in a penalty proceeding.

Relying on these cases, however, at least one judge has held that
under the Coal Act where an operator failed to ask for review of withdrawal
order, any special findings made in connection with that order become final
with the order.  Consequently, their validity could not be considered in a
penalty proceeding.  Clinchfield Coal Company, 2 FMSHRC 290, 292 (1980),
Judge Moore,

Although the 1977 Act is indisputably a cognate of the 1969 Act, the
enforcement provisions of the two differ in several significant
particulars, Most prominent among these is section 104(e) of the new Act
which provides for withdrawal orders arising from a "pattern" of signif-
icant and substantial violations.  This provision had no counterpart under
the 1969 statutes.  Thus, assuming that challenges to special findings
could not be made under the Coal Act in a penalty proceeding subsequent to
an unreviewed withdrawal order, it does not necessarily follow that the
same would hold true under the present Act,

4/ The Commission has also made it clear that under the 1977 Act an
operator may, if he wishes, file an immediate contest of a simple 104(a)
citation without waiting for issuance of the Secretary's penalty proposal.
This is so whether or not the citation is accompanied by special findings.
Energy Fuels Corporation, 1 FMSHRC 299 (1979); Helvetia Coal Company,
1 FMSHRC 321 (1979).

"-itninent Coal Board cases which defined this doctrine include

Coal Company, 2 IBMA 216, 223-224 (1973), Plateau Mining Company,
103 (1973). and North American Coal CorporaTion, 3 IBMA 93 (1974).
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